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protect against moving parts? Check. 
Ergonomic keyboards? Check.

Employees will appreciate the 
attention to their health and safety, and 
union organizers won’t be able to cite 
hazardous workplace conditions.

 Wage-and-hour audits are also a 
must, says Mathiason—preferably an 
attorney-client privileged audit, so any 
irregularities don’t create problems for 
the employer. “Find out where your 
weaknesses are, and put serious effort 

into the compliance process, because 
you’re going to need it,” he says. 

And what should you do if a wage-
and-hour audit turns up a potential 
violation of the Ledbetter Act or other 
potential bias? 

Hands down, all recommend that 
you restructure the compensation 
system to reclassify a broad spectrum 
of employees. 

Doing so, says Mathiason, 
eliminates “all of that historical 
anomaly.”

Kaplan also suggests that every 
employer should have a strict 
document retention policy, so 
there’s always a paper trail to explain 
differences in salaries.

Train to Accommodate
The ADA Amendments Act also 

holds the potential to torpedo an 
employer with potential claims of 
disability discrimination. 

The new amendments to the 
Americans with Disabilities Act 
extend the definition of disability to 
include what may have before been 
considered an impairment. 

“Before the ADA Amendments 
Act passed, the lower courts had 
done a lot of work to define—to limit, 
really—the definition of ‘disability’ 
and ‘substantially impaired,’ ” says 
Quillen.

“This act has come around and 
swept a lot of those limiting decisions 
away. Whether you’re talking about 
hearing aids or taking medications 

for diabetes or taking medications for 
seizures, those mitigating measures 
are not sufficient to keep someone 
from falling into the definition of 
disabled.”

Kaplan urges employers to get up 
to speed on the specifics of the ADAA, 
and recognize where they may be 
vulnerable for a claim of discrimination, 
from job descriptions to workplace 
requirements.

“The problem with the ADAA 
now is going to be less on the 
accountability end than on the 
reasonable-accommodation end,” 
says Kaplan.

Those expanded definitions 
mean that employers must make 
sure managers understand the new 
parameters of the ADAA and how it 
affects them. Review job descriptions 
with an eye on the new amendments. 

Between training and audits, it’s no 
wonder some employers might opt to 
hunker down and take their chances 
through the next four years, hoping to 
pull out of the recession stronger than 
ever. 

But that would not be wise, of 
course.

“It’s crazy,” says Mathiason. “I 
mean, what do you do? You have 
all these tsunami warning sirens 
screaming. The employer that doesn’t 
take [the appropriate] steps is going to 
pay 20-fold when it hits.”

Send questions and comments about 
this story to hreletters@lrp.com.
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The Nation’s Most Powerful Employment Attorneys—Top 10 for ERISA Law 

Rory Judd Albert
Chair, Employee Benefit and Executive 
Compensation Group

Proskauer Rose New York Columbia 32 Employee benefits, ESOPS and executive compensation

Gregory C. Braden
Partner

Morgan Lewis Washington University of 
Wisconsin

27 Complex employee benefits and ERISA fiduciary litigation, emphasizing class-
action and multidistrict litigation

Mark E. Brossman
Partner

Schulte Roth & 
Zabel

New York New York University 31 Employment law, employee-benefits law, including ERISA, employment 
discrimination, labor relations, education law and litigation

Gregory  K. Brown
Partner

Katten Chicago University of Illinois 33 Employee benefits

Theodore R. Groom
Principal

Groom Law Group Washington Harvard 49 Employee benefits, insurance company and financial product taxation, captive 
insurance-company formation, regulation and taxation

Michael A. Lawson
Chair, Employee Benefits

Skadden Los Angeles Harvard 31 Executive compensation and employee benefits

Michael J. Nassau
Partner

Kramer Levin New York Yale 49 Employee benefits and executive compensation

Paul J. Ondrasik Jr.
Partner, Head of ERISA, Labor and 
Employment Group

Steptoe & Johnson Washington University of Virginia 32 ERISA defense, with particular emphasis on fiduciary responsibility, pre-
emption matters and class-actions

Richard C. Shea
Partner

Covington & Burling Washington University of Virginia 26 Employee benefits, especially strategic advice on design, regulation, legislation 
and litigation affecting sophisticated plan designs

Charles R. Smith
Partner

K&L Gates Pittsburgh University of 
Pittsburgh

35 Corporate transactions involving ESOPs, fiduciary duties and executive 
compensation


