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released the results of an audit of 
the DOL’s wage and hour division. 
Conducted from July 2008 to March 
2009 at the request of Rep. George 
Miller, D-Calif., the report rips into 
the department with charges of inept 
handling of complaints and sometimes 
passive approaches with employers 
over wage disputes.

Mathiason and other employment 
attorneys contacted for this story 
warn that now is the time for 
employers to conduct their own audits 
of wage-and-hour practices, before any 
issues arise.

EFCA in the Center Ring
EFCA, however, remains the 

issue making the loudest noise and 
potentially inflicting the harshest 
blow to human resources because 
of the changes it could bring to the 
workplace, including easier union 
certification through a card-check 
process rather than a secret-ballot 
election and mandatory arbitration 
for the first collective-bargaining 
agreement if neither the employer nor 
union can voluntarily agree to terms. 

Kaplan says the arbitration 
provision of EFCA is more odious a 
prospect for management to face than 
card-check.

“As an economic matter and as 
a labor-relations matter, I see the 
arbitration [provision] as much more 
pernicious and, in the long run, 
much more hurtful to employers 

and ultimately destructive to labor 
relations,” he says.

Because of the provision, he says, 
collective bargaining will become “a 
sham, because unions are going to 
say, ‘Hell, I’ve got nothing to lose by 
pushing ridiculous positions.’ ” Kaplan 
says he isn’t certain that the legislation 
will ultimately see the light of day.

Some Democratic senators who 
voted for cloture in June 2007 have 
already said they are interested in 
finding some accommodation between 
labor and business. 

And a recent defection from the 
pro-EFCA camp of Sen. Arlen Specter, 
D-Pa., who announced that he would 
vote against the bill because of the 
economic climate—and this, roughly a 
month before he stunned the political 
world by swapping parties—further 
sucked away some momentum from 
the bill’s imminent passage. 

Even Diane Feinstein D-Calif., one 
of the bill’s sponsors, withdrew her 
support in late March, calling the bill 
in its present form too divisive in light 
of the economy. Perhaps Feinstein 
was taking a cue from Obama, who 
supported the bill while in the Senate, 
but told The Washington Post on Jan. 
15 that EFCA won’t be worth much if 
there are no jobs to be had. 

Paul Salvatore, a partner and global 
co-chair of the labor and employment 
department in the New York office of 
Proskauer Rose, agrees the legislation 
will pass, in one form or another.

And if and when it does, “EFCA will 
really rock the world, in terms of how 
unions organize and what the future of 
organized labor will be in the private 
sector,” says Salvatore, who is also 
HRE’s legal columnist. “I think that is 
the main event.

“Because unions have declined, 
really since the early 1980s in the 
private sector, most human resource 
people don’t have the hands-on labor-
relations experience that EFCA would 
call for,” he says.

In addition to the push from 
organized labor, Salvatore also cites the 
pro-labor views of Vice President Joe 
Biden and the appointment of Solis as 
Secretary of Labor as key signs that 
the tide is turning in favor of new labor 
legislation.

“We’re in a different era, and 
employers need to understand that,” he 
says. “I think we’re going to see an era 
of increased regulation.”

And it seems as if organized labor 
itself is trying to reorganize and play 
nice to achieve common goals. 

In March, an article in The 
New York Times cited reunification 
overtures by the AFL-CIO and 
Change to Win—the two major labor 
organizations. 

“If that happens, there will be one 
labor federation of some sort that will 
be much more powerful” than each is 
now, says Salvatore.

In April, the groups reported that 
they had reached a united front on 

their support for immigration reform. 
When immigration reform was a hot 
initiative from the Bush administration 
in 2007—which Obama supported—
the fractured groups didn’t see eye-to-
eye on a platform. That seems to have 
changed now. 

Also in April, the Obama 
administration reaffirmed its intent on 
pushing immigration reform, perhaps 
as early as this year.

 
H-1 Bye-Bye?

Austin T. Fragomen, a partner in 
the New York office of Fragomen, Del 
Rey, Bernsen & Loewy, says there’s a 
split personality to Obama’s dedication 
to comprehensive immigration reform. 
Sure, he’s pro-immigration reform, 
but for employers looking to bolster a 
global workforce with highly skilled, 
high-achieving H-1 or L-1 workers? 
You’ve got a problem.

Case in point: When the American 
Recovery and Reinvestment Act of 
2009 passed, it included the Sanders-
Grassley Amendment, also known as 
the Employ American Workers Act.

The amendment, produced by 
Sens. Bernie Sanders, I-Vt., and 
Charles Grassley, R-Iowa, essentially 
prohibits employers who receive 
stimulus funds from filing H-1 
petitions for new employees, unless 
they can prove they are dependent on 
such employees.

“Now, the president didn’t come 
out and support this, but we have to 
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     Years in
 Name/Title Law Firm City Law School Practice Practice Specialty

Jack Gallagher
Partner

Paul Hastings Washington Cornell 37 Labor

Leonard D. Givens
Principal

Miller Canfield Detroit Howard University 38 Employment and labor

W. Melvin Haas III
Partner

Constangy, Brooks 
& Smith

Macon, Ga. University of 
Alabama

38 Employment and labor relations, specializing in preventive counseling, union 
elections, contract negotiations and arbitrations   

Joel H. Kaplan
Partner

Seyfarth Shaw Chicago University of 
Chicago

40 Traditional labor, including Railway Labor Act, all aspects of employment law, 
particularly complex NLRB, and employment litigation

Andrew M. Kramer
Partner

Jones Day Washington Northwestern 40 Labor litigation, negotiation and counseling on labor and benefit issues

Stephen A. Ploscowe
Partner

Fox Rothschild Roseland, N.J. Cornell 44 Labor and employment, representing management in union negotiations, 
union-recognition activities, NLRB matters and arbitrations 

Bernard M. Plum
Partner

Proskauer Rose New York Columbia 30 Labor and employment

Roger K. Quillen
Partner

Fisher & Phillips Atlanta Ohio State 29 Labor and employment litigation with a special emphasis in federal appellate 
litigation

Jeremy P. Sherman
Partner, National Chair, Labor and 
Employment Department

Seyfarth Shaw Chicago George Washington 
University

33 Labor relations counseling and litigation, collective bargaining strategy and 
negotiations, labor-antitrust litigation

Gregory E. Smith
Shareholder and Chair, Labor and 
Employment Practice Group

Lionel Sawyer & 
Collins

Las Vegas University of North 
Carolina

35 Labor relations and employment counseling, negotiations and litigation


